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Zubulake IV—Spoliation Inferences,
Impossible Burdens and Unintended
Consequences

By Dean Gonsowski, Esq., CISSP

Thanks to the Zubulake case, U.S.
District Judge Shira Scheindlin (S.D.
N.Y.) has emerged as one of the lead-
ing jurists writing on novel electronic
evidence issues. In the earliest
Zubulake opinions, she addressed the
thorny issue of the burden shifting that
occurs when a party responds to the
potentially costly processes of elec-
tronic discovery.1 In Zubulake III,
Scheindlin developed a multi-factored
test to evaluate whether the costs of
electronic discovery should be reallo-
cated to the propounding party. Her
thoughtful analysis effectively retooled
the Rowe factors, which at the time
were the controlling considerations.2

Her recent decisions have been lauded
by many for broaching some of the
most complex issues surrounding the
use of electronic discovery in modern-
day litigation.

In Zubulake IV, Scheindlin contin-
ues to expand the jurisprudence of
electronic discovery, exploring a
litigant’s obligation to preserve poten-
tially relevant electronic evidence in
response to anticipated litigation, as
well as determining appropriate sanc-
tions when that obligation is breached.

However, her conclusions regarding
the requesting party’s ultimate burden
may take the law in a direction she
didn’t intend. The unintended conse-
quences of her opinion are the focus
of this article.

The Facts
By now, the facts underlying this

case are familiar to everyone with even
a passing interest in electronic discov-
ery. The plaintiff, Laura Zubulake, is
an equities trader who earned approxi-
mately $650,000 a year with the defen-
dant, UBS Warburg. She sued UBS for
gender discrimination, failure to pro-
mote, and retaliation under federal,
state, and city law. To support her
claims, Zubulake sought evidence
stored on UBS’s backup tapes. In
Zubulake IV, she argues that UBS
should be sanctioned for failing to pre-
serve critical backup tapes.3 She seeks
a range of sanctions, primarily focus-
ing on obtaining an adverse jury in-
struction against UBS regarding the
missing tapes.4 She also requests that
USB pay the full costs of restoring the
remaining backup tapes, as well as
seeking an order for monetary sanc-

tions covering the costs of re-depos-
ing certain key individuals.

Spoliation Penalties
While Zubulake requested several

remedies to redress the wrong associ-
ated with UBS’s destruction of elec-
tronic evidence, the main remedy Judge
Scheindlin considers is the “spoliation
inference.” Use of the spoliation infer-
ence permits the jury to infer that the
party who destroyed potentially rel-
evant evidence did so out of a realiza-
tion that the destroyed evidence was
unfavorable.5 This penalty is based on
both the remedial rationale, which pro-
vides that where evidence is destroyed,
prejudiced parties should be restored
to the same position that they would
have been in if there had been no spo-
liation, as well as a punitive rationale
aimed at deterrence.6

In Zubulake IV, Scheindlin notes that
this inference is an extreme sanction be-
cause “[i]n practice, an adverse infer-
ence instruction often ends litigation—
[since] it is too difficult a hurdle for the
spoliator to overcome.” Scheindlin then
sets out her analysis for determining if
this severe penalty is in fact warranted.

 A party seeking an adverse infer-
ence instruction … based on the spo-
liation of evidence must establish the
following three elements:

(1) that the party having con-
trol over the evidence had
an obligation to preserve it
at the time it was destroyed;
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(2) that the records were destroyed with a “culpable
state of mind,” and

(3) that the destroyed evidence was “relevant” to
the party’s claim or defense such that a reason-
able trier of fact could find that it would support
that claim or defense.7

Examining Culpability
Part of Scheindlin’s opinion sheds much-needed light on

the somewhat murky concept of culpability for spoliation.
While other jurisdictions vary considerably, in the Southern
District of New York, mere negligence8 alone can trigger the
imposition of spoliation sanctions.

Scheindlin lays out a bright-line test to examine culpabil-
ity: “Once the duty to preserve attaches, any destruction of

documents is, at a minimum, negligent.” 9  Foreshadowing
her penultimate conclusion, Scheindlin nevertheless appears
to let UBS off the hook because of the ambiguity surround-
ing the need to preserve its backup tapes: “Whether a
company’s duty to preserve extends to backup tapes has
been a gray area. As a result, it is not terribly surprising that
a company would think that it did not have a duty to pre-
serve all of its backup tapes, even when it reasonably antici-
pated the onset of litigation.”

Despite the historical ambiguity, Judge Scheindlin at-
tempts to issue the kind of mandate that should capture
litigants’ attention, writing:

Litigants are now on notice, at least in this Court, that
backup tapes that can be identified as storing infor-
mation created by or for “key players” must be pre-
served.

From Theory to Practice
In practice, compliance with this type of data preserva-

tion approach—even for “key players”—is rare. Instead,
many litigants take a patchwork approach to data preserva-
tion, by conducting a hodgepodge of actions that include
taking data snapshots, preserving indeterminate sets of
backup tapes or attempting to collect active files off the

network. If Scheindlin’s mandate on preservation is received
as enthusiastically as her burden shifting analysis from
Zubulake III has been, it may help move this formerly “gray”
preservation obligation into something that has more fixed
expectations.

From an electronic discovery perspective, the practical
task of targeting key custodians (especially a finite number)
for the preservation of active, forensic and archival data is
usually quite manageable. One of the most common steps
taken in this regard is creating a forensic “mirror image” of
the key players’ hard drives.10 This procedure not only pre-
serves the status quo, but also permits searching for deleted
files, if necessary. And, if these electronic files are then main-
tained by an independent third party, it becomes much more
likely that the data will remain secure. Finally, on the remote
chance that something destructive does happen to the data,
it is not the litigant who breached the preservation duty,
presumably making the imposition of sanctions that much
more unlikely.

Establishing Relevance
Like a great novel with a bad ending, here’s where

Scheindlin’s opinion takes a turn for the worse. Scheindlin
concludes that since UBS’s spoliation was negligent/reck-
less, yet not “willful,” Zubulake must demonstrate that a
reasonable trier of fact could find that the missing e-mails
would support her claims.

In order to receive an adverse inference instruction,
Zubulake must demonstrate not only that UBS destroyed
relevant evidence as that term is ordinarily understood, but
also that the destroyed evidence would have been favor-
able to her.11

Scheindlin looks into her crystal ball and divines that
there is no reason to believe that “peculiarly unfavorable
evidence” was present on the destroyed tapes. Therefore,
she concludes that Zubulake has not sufficiently met her
burden of proof to demonstrate that the lost tapes contained
relevant information.12

Curiously, Scheindlin’s analytical framework puts the
spoliating party in the catbird seat. Even after finding that
UBS recklessly breached its duty to preserve evidence,
Scheindlin concludes that the only meaningful sanction13

(i.e., the adverse inference) should not be levied because
Zubulake cannot prove that the destroyed evidence would
have helped her case. Ironically, this is the exact reason why
the spoliation inference exists in the first place. Once the
court determines that spoliation has occurred, the sanction
chosen to penalize the conduct aims to achieve deterrence
and place the prejudiced party in the evidentiary position it
would have been in, but for the spoliation.14

If Scheindlin’s mandate on preservation is re-
ceived as enthusiastically as her burden shift-
ing analysis from Zubulake III has been, it may
help move this formerly “gray” preservation
obligation into something that has more fixed
expectations.
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How does Scheindlin’s decision place Zubulake in the
position she would have occupied absent the spoliation? It
doesn’t. Zubulake clearly is in a worse position after the
spoliation since no one really knows what information might

have been found on those tapes. The natural result of this
ruling is that victimized parties will arguably stop bringing
these types of spoliation claims once they know they have
to do the impossible by proving a negative.

As to deterrence, this type of reasoning serves to foster,
and perhaps increase, reckless spoliation, since it will often
be difficult, if not impossible, to show that the destroyed
information was relevant. However, keep in mind that this
type of “ostrich” strategy would only work for negligent/
reckless spoliation, since in the case of “willful” spoliation
the spoliator’s mental culpability is itself evidence of the
relevance of the destroyed documents.15 And, even assum-
ing that this decision makes litigants more likely to commit
negligent spoliation, it is still a huge, “bet the case” type of
decision due to the previously noted reasons about the slim
chances of prevailing after the imposition of the spoliation
sanction.

Nevertheless, this decision creates an air of futility around
a litigant trying to prove spoliation, since proving duty and
breach are simply not enough. A litigant must do the near
impossible by proving that the now missing, wrongfully
destroyed evidence would have been helpful to his or her
case. I cannot imagine this is what Judge Scheindlin intended.
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The natural result of this ruling is that victimized
parties will arguably stop bringing these types of
spoliation claims once they know they have to
do the impossible by proving a negative.


