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DIGITAL DISCOVERY MAKING GAINS, BUT COSTS REMAIN HIGH 
 
 
People attending the American Bar Association TECHSHOW browse the exposition hall 
Thursday morning at the Sheraton Chicago Hotel and Towers. The three-day conference 
features such programs as an examination of "e-discovery" by U.S. Magistrate Judge James C. 
Francis IV of the Southern District of New York and Phoenix lawyer Michael R. Arkfeld, who 
spoke Thursday. Digital discovery making gains, but costs remain high. 
 
Technological advances will continue to make electronic discovery easier and cheaper, but 
litigants still should define the scope of "e-discovery" early in their cases to contain costs and 
save time, a pair of jurists advised Thursday. 
 
U.S. Magistrate Judge James C. Francis IV of the Southern District of New York and Phoenix 
lawyer Michael R. Arkfeld, who focuses on civil litigation, told an audience at the American 
Bar Association TECHSHOW conference that electronic discovery can grow unwieldy without 
an initial strategy. 
 
According to one report, up to 90 percent of information created by offices is prepared 
electronically. In the year 2000, North American workers e-mailed an estimated 1.4 trillion 
messages. 
 
E-discovery can include everything from e-mail and voice mail messages to the original 
computer files for documents initially submitted on paper. 
Arkfeld and Francis said these trends will continue, giving electronic discovery a greater role in 
litigation. 
 
Since electronic discovery is exponentially more expensive than old-fashioned paper-based 
discovery -- and since courts are still devising cost-sharing formulas for electronic discovery -- 
litigants have to be careful about their requests, Francis and Arkfeld said. 
 
Francis said he did not see the discovery rules being changed by technology, but he suggested 
that the impetus already put on lawyers to map out discovery will probably intensify. 



"Discovery will continue to be driven by the parties, so that the changes you'll see in the federal 
rules will probably be rules ... encouraging the parties and directing the parties to deal with 
these issues early in the litigation," Francis said. 
 
Arkfeld, however, said the accessibility, lower costs and general awareness of computer 
technology were going to lead to more rigid standards for lawyers. 
 
Already, some courts are beginning to hold attorneys responsible for monitoring and preserving 
their clients' electronic files, Arkfeld said. 
 
"As a litigant, I think that we are going through a sea change," he said. 
Both men were discussing the fallout from two recent cases involving electronic discovery, 
which created standards by which judges can order sides to share the cost of electronic 
discovery. 
 
Francis presided over the first case, Rowe Entertainment Inc. v. William Morris Agency Inc., 
205 F.R.D. 421 (S.D. N.Y. 2002). He ruled that eight factors should be considered when 
deciding whether and how to share costs of electronic discovery. 
 
The factors were the specificity of the request, the chance of discovering critical data, the 
availability of information from other places, the reason for keeping the data, "the relative 
benefits to the parties of obtaining the information," the total cost of obtaining the data, the 
ability of the litigants to control costs and the "resources available to each party." 
 
In the second case, Zubulake v. UBS Warburg, No. 02 Civ. 1243 (S.D. N.Y. 2003), U.S. 
District Judge Shira Scheindlin of Southern District of New York differed from Francis and 
offered a seven-part test of her own. 
 
While much of her criteria matched Francis', Scheindlin also considered the parties' incentives 
to control costs, the cost of production relative to the amount at stake, and the importance of the 
dispute being litigated. 
 
Scheindlin also held that the factors had to be weighed differently to protect against "undue 
burden or expense" on the responding party. Francis had considered his factors equally. 
 
An open question from both cases is whether litigants on each side of a case should be required 
to share the costs of preservation of evidence as well as the cost of discovery, Francis said. 
Besides hashing out the parameters of electronic discovery early, Arkfeld said lawyers have to 
be careful about the cost estimates offered by outside vendors. An outrageous estimate will 
only undermine a litigators' credibility, he said. 
 



Francis said litigants requesting discovery should have a good idea what they are looking for -- 
or be prepared to share high costs. 
 
"If the parties are on a fishing expedition, they should have to pay for the fishing party," he 
said. 
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